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इस भाग में भिन्न पष्ठ संख्या दी जाती है जिससे कि यह अलग संकलन के रूप में 

रखा जा सके 
Separate Paging is given to this part in order that it may be filed as a 

separate compilation 
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भाग - 3 - अप - सण्या ( ill ) 
PART II - - Section 3 – Sub -section (UT) 


- 


( संघ राज्य क्षेत्र प्रशासनों को छोड़कर) मोस्ट्रीय अधिकारियों द्वारा जारी किए गए मावा और अभिसचनाएं 
Orders and Notifications issued by Central Authorities (other than the Administration of Union Territorios) 


भारत निर्वाचन आयोग 


IN THE HIGH COURT OF GUJARAT AT AHMEDABAD 
Election Application No . 7 of 1993 

IN 


नई दिल्ली , 24 जनवरी, 1991 


मा . श्र . 15 . - - नोक प्रतिनिधित्व अधिनियम, 1951 
( 1951 का 43 ) की धारा 106 के अनुसरण में ,निर्वाचन 
पायोग 1991 की अर्जी सं . 3, गुजरात उच्च न्यायालय , 
अहमदाबाद के तारीख 8 - 10- 93 के निर्णय एतदद्वारा प्रकाशित 
करता है । 
[ग. 82/गुजरात -लो.स.!( 3/ 91/ 93 ) ] 

प्रादेश से , 
बनवन्त सिंह , सचिव 


Election Petition No . 3 of 1991 
Chunibhui Deshmukh , 
Adult, Occupation Social Worker 
Residing Rajpipla , Tal Nanded 
District : Bharuch . 

. . . . Applicant. 

( Orig. Respondent) 

Vorgue 
Sunilkumar Babubhai Pate ! 
Adult, Occupation Lawyer 
Add. Haveli Padia 
Ankleshwar, Dist. Bharuch . 

. . . . Opponent 

( Orig . Petitioner ) 
Election Application No. 7 of 1993 praying that Election 
Petition No . 3 of 1991 filed by opponent against the appli 
cant be dismissed in limine and etc .. . . . 


ELECTION COMMISSION OF INDIA 


New Delhi, the 24th January , 1994 


O . N . 15.--- In pursuance of Section 106 of the Repre 
Sentation of the People Act , 1951 ( 43 of 1951 ) , the Elec 
tion Commission of India horeby publishes the Judgmcot / 
Order , dated 8 - 10 - 93 , of the High Court of Gujarat at 
Ahmedabad, in Election Potition No. 3 of 1991. 


Avocate NIr H. L . Patel for the Applicant. 

Advocate M / 9. N. D . Nnnavati and Tushar Mehta for 
the opponent . 
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Cout Coram : N . J. Pandya , . 

thoir copics are not suppliou to the respondent. The pro 

visions of Sec . 81( 3 ) arc therefore , violated and hence , tho 
8th October , 1993 

consequence under Sec, 3611 ) will have to follow . 
Order below Election Application No. 7 of 1993 . 

7 . I, therefore , allow th : application and hold that the 
ELECTION PETITION NO . 3 of 1991 

I:lection Potition is required to be 1ejected und Sec . 86 ( 1 ) 

of the said Act and the bloctidit Petition is apdardly reject 
Coram : N . J. Pandya, J. 

ed . The parties are left to bear their own costs . " 
8th October , 1993 

The substance of this decision bo intimated to the Election 
Order below Election Application No . 7 of 1993 . 

Commission , and the Speaker of the House of Parliament 
This is an application given in the said Election Petition at the earliest and an authenticated copy of this judgment be 
raising a very important point as to non -compliance with the sent to the Election Commission . 
provisions of the Representation of tho Peoplc Act, 1951, 
more particularly with regard to non supply to the present 

in Sd / 
applicant i. e . the successful candidate of audio and video 

(N . J. Pandya , J.) 
casettes of Sadhvi Ruturnbhara when According to the origi 
nal petitioner, it forms an integral part of the petition . This 

[No. 82 /GJ-HP /(3 of 911 /93) 
would render the petition incmoplete and hence , as requested 

By Order , 
in the present application , tho Election Petition is required 
to be dismissed in limine under Sec. 86 of the said. Act. 

BALWANT SINGH , Secy . 


2 . Similar question had arisen heforo my leamed brother 
Justicc K . G . Shah jr: Elcction Petition No . 1 of 1991. Iden 
tical material was rolied on by way of cvidence for the 
purpose of getting the reliefs prayed for in the said petition . 


of foreit, 25 rast , 1994 


3. The learned judge in his detailed order, while consider 
ing this point, has agreed with the respondent of that election 
petion and has held that copy of the Election Petition 
supplied to the respondent is not a true copy of the original 
Election Petition for the reason , among other itasons, that 
the video cassette referred to in the petition as an integral 
part of the petition , was not supplied to the respondent. 
This wag hold to be not complying with the requirement 
of Scc . 3113 ) of the said Act and hence, the order of rejec 
tion was passed hy the learned Judge . 


n . 16 - - 1 sfafafura afufah , 1951 
( 1951 T 43 ) FT ETT 106 987 # 477. 
Fafant mh 1991 Ft faaraot Huff # 20 # 
MITAT 3 FITUTTU , Klarata 77 e 27- 11 
1992 # farofa ET TETT 9ffort car ! 

[RT. 82/5. 7.- 1. 9./20/91] 

TCH À , 
हरिश्वर हीरा , मचिय 


4 . In the instant casc , analysing the case before learned 
brother Justice K . G . Shah , copy of the election petition 
supplied had all tho pages, while in the matter before the 
Icarnod fudge, page no . 24 of the original petition was 
missing from the copy supplied to the other side. However , 
Painittedly when neither the copy of the video nor the audio 
cassettes has been supplicd to the respondent of the original 
election petition , obviously , there is non compliance with 
the requirement of Sec , 81 of the said Act. 


New Delhi, the 25th January, 1994 


O . N . 16 . In pursuance of Section 106 of the Represen 
tation of the People Act, 1951 143 of 1951), the Election 
Commission of India licreby publishes tie judgement dated 
27. 11 - 92 of the High Court of Judicature at Alphabad in 
Election Petition No. 20 of 1991. 


5. On this point i.e . supplying incompleto copy or non 
supply of integral part of material, there are several autho 
rities starting from AIR 1964 S . C . p . 1027 , AIR 1971 
S . C . p . 342, AIR 1983 S . C . p . 558, AIR 1984 $ . C 
P . 305 , AIR 1984 S . C . p . 956 . AIR 1990 SC p . 924 
Obviously , as per the aforesaid decisions, the emphasis 
will be on the material facts or particulars relating to any 
corript practice may be contained in a document and the 
election - petitioner without pleading the material facts or the 
particulars of corrupt practice may refer to the document 
And when such a reference is made in the election petition , 
a copy of the document must be supplied inasmuch as by 
making a reference to the document and without pleading 
its contents in the election petition , the documents 
becomes incorporated in the clection petition by reference . 
In other words, it fordis an integral part of the election 
petition , 


IN THE HIGH COURT OF JUDICATURE AT 

ALLAHABAD 
CIVIL SIDE 
ORIGINAL JURISDICTION 
DATED : ALLAHABAD · 27-11-1992 . 
BEFORE THE 
HON BLE G . D . DUBE , J. 
Civil Misc . Application No. ( . . . .) of 1992 . 
(Under Order 7 iule 11 and ordar 5 rule 16 , C .P . C .) 


AND 


6 . Further reasoning is that sec . 81(6 ) of the said Act 
provides for giving a truc copy of the Election Petition . 
When a document forms an intcgral part of the Election 
Petition and copy of such document is not furnisred to the 
respondent among with copy of the election petition , the 
copy of the Election Petition will not be a true copy within 
the meaning of Sec , 81 ( 3 ) ant as such the Court has to 
dismiss the Election Petition under Sec , 86 ( 1 ) fos non compli 
ance with Sec . 81( 3 ). In the aforesaist judicial pronounce 
nients , if we examine the present petition , it is quite clear 
that the programme of show of video cassettes of Sadhvi 
Rutumbhara As well as playing o audio cassettes have been 
referred to at various places in the petition . Admittedly , 


Civil Misc. Application No. (. . . . ) of 1992. 
(Under Section 86 ( 1) of the Represcriation of Peoples 
Act ) 


IN 


Election Petition No. 20 of 1991. 
Order on the Application in Elcvicn petition No. 20 OT 
1991 filed by Dr. Shiv Narayan Gautam . 


Arca 47 7996 : TC4 


19, 1994 /977930, 1915 


53 


[RT II - - 3 (iii) ] 
- -- , * - - -- 

IN RE ; 
Di, Shiv Naravan Gautam . 


. . 


Poiltioner 


of Sec , 100 and Sec . 101 to the High Court by 
any candidate at such elecrion or any elcctor within 
forty - five days from , but not earlier than , the dato 
of election of the returned candidate , or if thero 
are more than one returned candidate at the elec 
tion and tho dates of their cloction are different , 
the later of those who dates. 


VB. 


Arjun Singh & Others. 
In respect of 72 , Firozabad Parliamentary Constituency, 
District - Firozabad . 

- Respondent 
counsel for the petitioner . Mr. M . Gupta . 
Counsel for the Respondents : Ms K . R . Singh 

S . N . Srivastava 
( By The Court) 


Explaliation In this sub -section , eloctor means a per 

son who was entitled ( 0 vote at the election to 
which the election petition relates, whether he has 
votckt at such election Or nut. 


Sub -scction (2 ) deleted . 


In this election petition challenging the election of respon 
dent No. 7 , Prabhu Dayal Kathcria , as a Member of the 
Parliament, 72 -Firozabad Parliamcntary Constituency , two 
applications have been moved. The first is under section 
86 (1 ) of the Representation of Peoples Act, 1951 (heroin . 
after referred to as the Act only ). The other application 
is under order 6 rule 16 of tho Code of Civil Procedure , 1908 
(hereinafter referred to as the Code only ) . 


( 3 ) Every election petition shall be accompanied by as 

maby copies thereof che there aro respondents men 
tioned in the petition and every such copy shall be 
attested by the petitioner under his own signaturo 

to be a true copy of the petition ." 
" 86 . Trial of election petitions. - ( 1i The High Court 

shall dismiss an clection petiiion which does not 
comply with tho provisions of Sec 81 or Soc . 82 

or Sec . 117 . 
Explanation , - An order of the High Court dismissing 

an election petition under this sub -section shall be 
deemed to be an order nade under C1. ( 2 ) of 
Sec . 98 " 


5 . It was urged by learned counsel for the applicant that 
tio above mentioned provision is manilatory and any non 
compliance should be fatal to ilic olectiun petition My atten 
tion was drawn to Jaganath Vs. Jaswant Singh : AIR 1954 
SC 210 . The Supremo Court has laid down that tho olection 
law nust be strictly construed The Surrenc Court had ob 
served as under , laying down the ceneral principles relating 
to election law and how an election cſ a sliccessful candidato 
would be challenged in the Court of iaw . 


2 . In the first application under section X6 ( 1 ) of ihe Act, 
the contestine candidate , respondent No . 7 , has alleged that 
the copy supplied to this successful condidate did not comply 
with the provisions of section 21 ) of the Act. Cousc . 
quently , it was prayed that the cloction polition should be 
dismissed under section 86 ( 1) of the Act. The main con 
tention of the contestiny respondeat is that the words " attes 
ted to be true copy " are missing on each of the pages of tho 
petition . The copy supplied to the " plicant has been in 
noxed with the application . This copy consists of the poti. 
tion and scholules. The pages 1 to 38 of the petition con 
tain only the signatures of the petitioner on iho loft hand 
margin . Therefter occurs schedule No 1. The list two 
pagcs hear the signatures in the aforesaid majner . On the 
third page of the schedule, there is a verification with the 
attestation by the petitioner bearing the words " attested uue 
copy " . Similarly , the first page of schodule No. 2 bears only 
a signature und attestation as stated above. The first two 
pages of scherlule No. 3 bear more signatures and attesta 
tion on the last page containing verification . The first page 
of schedule No. 4 also hear s signature and attestation 
on the last paye . Thereafter , the papes 39 to 45 contain the 
signatures and the attestation on the last puse bearing the 
verification clausc. At the end, there are four schedules, In 
those schedules, all the page s cxcept the last page bearing 
the verification contain only the signatures of the petitioner , 
On the last parc of cach schedule , there is an endorsement 

attested trio copy" and the siynature of the petitioner be 
low it. In the last, a list of documents lias been gonexed , 
The first page of this list hears wily A signature of ihe peti 
tioner , "The last page bears thy attestation in the manner 
stated above 


" (7 ) The general rule in well bettied that the statutory 
requirements of election law must be strictly observ 
ed and that an eloction contest is not an action at 
law or a suit in cquity but is a purely statutory proceed 
ing unknown to the common law and that the court po gases 
110 common law pwywer It is also well sellled that it is a 
sound principle of natural justice that the success of a 
candidate who has won at an clection should not be lightly 
interfered with and any petition seekig such interfercoco 
must strictly conform to the requirements of the law . None 
of these propositions however has any application if the 
special law itself confers authority on a Tiibum to proceed 
with : petition in accordance with vetain procedure and 
when it does not stale the consequences of non - complfönce 
with certain procedural requircments laid down by it . 


24 , The petitioner has filed obicction against this appli 
cation. It was urged that by signing och paper, the peti 
tioner took the resporsibility of the contents . It wsa not 
not necessary to attest each page . It was furtier urged that 
this application was only moved with an intention to delay 
the proceedings and ought to be Jismissed with costs of 
Rs. 1 ,500 - which the petitioner had incurred in contesting 
the application 


It is always to be horne in mind that though the clection 
of a successful candidate is not to be lightly interfered with , 
one of the casentials of that law is also lo safeguard the purlty 
of the election process and also to sec that people do not 
get elected by flarant breaches of that law or by corrupt 
practices. In cases where the election law does not prescribe 
the consequence or does not lay down penalty for non 
compliance with certain procedural requirements of that 
law , the trial of the case is not affected ." 


3 . A rejoindur -affidavit was also fled to this application , 
It was urged that no counter -afhdavi was filed by the peti 
tioner and, therefore , the contents in the affidavit of the 
applicant should be considered as uncontroverted . It would 
suffice to say in this respect urut the pleas raised by the 
applicant were legal pleas and non-fling of cotinter -affidavit 
has 110 elect at 1. 


6 . Rclaying on the above principles, learned counsel for 
the applicant urged that it was ncces971-V for the petitioner 
to attest cach page with an endorsement attested to be 
tre copy so that the applicant my know that the peti 
tioner Serously takes the responsibility of the contentions 
in the petition . It was urged that sub -section ( 1 ) of section 
86 of the Act uses the woşds " shalt disnisg an election 
ngrition " for non - compliance of the provisions of section 
81 and other sections of the Act . It was, therefore . urged 
that if there be any non compliance of the mandatory pro 
visions of section 8113 ) of tho Act. the court will be 
bound to dismiss the election Drition . In this respect 
relionce has been placed liv lcarneci wunsel for the annli 
canton Sarif -ud -Din 1 , Abdul Gani lone : AJR 1980 
SC 304 This was the case relating to cliction in the State 
of Jammu and Kaslimir to which Janmu and Kashmir Re 


4 . Sections 81 and 86 of the Act read as under : 


" 81. Presentation of petitions. - ( 1 ) A !? election petition 

in question any election may be presented on one 
or more of the grounds specificd in sub -section (1 ) 
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the petition at the earliest possible opportunity to 
prevent any unauthorised alteration or tampering 
of the contents of the original petition after it is 
filed into court." 


presentation of Peoples Act (4 of 1957) wag applicable . 
Paragraph 5 of the judgmont states ihai soction 89 ( 3 ) and 
Section 94 ( 1 ) of Jammu and Kashmir Representation of 
people Act correspond to Sections 81( 3 ) and Soction 86 ( 1 ) 
of tho Act, There is no difference holween the language 
of the two sections occurring in the two acts. In this case 
the copies filed with tho election petition contained a aties . 
tation reading : " attested true copy , Pyare Lal Andų , 
Advocate " . On these facts it was held that the petitioner 
challenging the clection had not complied with section 8913) 
of the Jammu and Kashmir Representation of people Act. 
This order of the High Court was upheld by the Supreme 
Court In this case the Supreme Court laid down th : 
task for determination as to whother any rule is mandatory 
or directory in the following words : 


8 . After making the above observations the Supreme Court 
cpinu that the requirement that every copy of the 
election petition which is intended for service on the reg 
qundent should be attested by the polilioner under his own 
signatur , is liandatory requirement 0 .] the non - compliance 
with that requirement should result in the dismissal of the 
petition 


9 . Tho facts of the Sharifuddin s Cuise wero quite diffeu 
rence The decision has no bearing on the question involy 
ed in the present case . Only the broad principles laid down 
by the Supreme Court has to bo kept in mind while dis. 
posing this appllcation . 


10 . In Jyoti Basu and others Vs. Debi Chosal and othors 
AIR 1982 SC 983 the Supreme Court had observed 
under : 


“ The difference betwoca a diandatory rule and a direc 

lory rulo is that while the former must be strictly 
observed , in the case or the latter , substantial com 
pliance may be sufficient to achieve the object rc 
garding which , the rulc is enacted . Certain broad 
propositions which can be deduced from several 
decisions of courts regarding tho rulog of construc 
tion that should be followed in determining whether 
a provision of law is directory or mandatory inay 
be summarised thus : Tho fact that the statutc uses 
the word shall while laying down a duty is not 
conclusive on the question whether it is a manda 
tory or directory provision). In order to find out 
the truo character of the legislation , the court has 
to ascertain the object which the provision of law 
in question is to subservo and its design and the 
context in which it is enacted . If the object of 
A law is to be defeated by non - compliance with it. 
It has to be regarded as mandatory . But when a 
provision of law relates to the performance of any 
public duty and the invalidation of any act dono 
in disrogard of that provision caus s serious pre 
judice to those for whose bonofit it is enacted and 
at the same time. who have to control cver tho 
performance of the duty , such provision should be 
troated as a directory ono. Whoro how over , A 
provision of law prescribes that a cortain act has 
to be done in a particular manner by a person 
in order to acquire a right and it is coupled with 
opother provision which confers an immunity on 
another when such act is not done in that manner, 
the former has to be regarded as a mandatory une , 
A procedural rule ordinarily silould not be constrii 
ed as mandatory if the clefect in the act done in 
prirsuanco of it Ch be curel by permitting an 
propriate rectification to be carried out at a subse 
quent stage unless by according such permission to 
rectify the error later on , another rule would be 
contravencd . Whenever { statute prescribes that 
a particular manner and also lays down that a 
failure to comply with tho sald requirement leads 
to a specific consequence , it would be dificult to 
hold that the requirement is not mandatory and the 
specified consequence should oct follow . " 


" A right to elect, fundamental though it is to deno 

cracy, is , anomalously enough , neither a funda 
mental right nor a Common Law Right It is puro 
and imple , a statutory right. So is the right to 
be elected . So is the right to displine an election . 
Outside of statute there is no right to clect, no 
right to be elected and no riglt to dispute an 
elcction , Statutory creations they are , and there 
forc , subjcct to statutory mnitation . Au cloction 
petition is not an action at Comroon Latz , nor in 
equity . It is a statutory proccoding to which 
neither the common law nor the principles of cquity 
apply but only those rules which thic statute makes 
and applies. It is a peciul jurisdiction , and a 
Apecial juri diction has always to he exorcised in 
accordance with tbc statute cioating it. Coucepts 
familiar to Common Law and Equity must re 
main stradgoT8 to Election Luw unless statutorilyt 
embodied . " 


11. In Mithilish Kumar Panday y Baidyanath Yadav, 
AIR 1984 SC 305 There were mistakes in copias suppllod 
to the elected candidate i.o . it contained clerical or typo 
graphical toistake whicb . worc omissions relating to somo 
fucts giving wiong namos etc . It wu5 held to be fatal, 
It was held that such mistakes were likely to causo sorious 
prejudice for the defence hy thc clocied candidate . On 
facts also his case has no bearing. Thore is no disputo 
that the copics supplied to the applicant is not identical 
to the election petition , 


12 . In Rajendra Singh Vs . Smt, Usha Rani.- - AIR 1984 
SC 956 also incorrect copies of the election petition wero 
supplied to the clccted candidate . This mistake was held to 
be fatal. This case too has no bearing on the present cise . : 


7. Laying down the above test of determination of man 
datory or directory nature of rule the Supreme Court did 
not accept the contention of the politioner who was the 
appellant before the Supreme Court, that the object of 
cnacting -sub -8cction ( 3 ) of Section 89 of the Act was merely 
procedural. The Supreme Court observed as under : 


13 . V¢ ] Prakash Gaur Vs. Sukhan and others.-- AIR 
1984 Delhi 276 was a caso in which 15e copios fled along. 
with potition were not attested by the petitioner under he 
own signature to be truc copy of thio petition. In the 
prc - ent case the applicant has signed cacb pago and on the 
Test page of the petition as well as the schoclule has mado 
the alte lation of the copy being a frưe copy . 


" Sub -section (3 ) of Section 89 of the Act provides 

that a copy of the petition shall be attcsted by the 
petitioner " under his own signature " to be a ffue 
copy of thc petition. The emphasis in the above 
provision appears to be on the words " under his 
own signature" . * . 
" The object of requiring the copy of an election 
potition to be attostod by the petitioner under his 
own signature to be a nie copy of the petition 
appears to be that the petitioner should take full 
responsibility for its contents and that the los . 
pondent or respondents should leave in their posges 
gion a copy of the petition duly attested under the 
signature of the potitioner to be the true copy of 


.. 14 . Ram Prakash Tripathi Vs. Sort Sheela Dixit : 1988 
AL ) 630 is a judgment of this Cout. In this case on each 
page of the copy there was an endorsement of " true copy " 
signed hy the petitioner . It did not contain any endorse 
mont to the effect " attested to be true cony " or " attested 
to fiue copy" . Relying on the cases of Sharifunddin and 
Rajendra Singhs CASO a single Bencin of this. Court hold 
that the above endorsement was noli 7ccordónce with 
section 31( 3 ) of the Act and therefore , clection petition was 
liable to be dismis ed . 


15. On the above pround it was argued that : tho above 
judgment of this court really lays down that each page of 
the copy should be attested as true. copy and non : compllapco 
should ho fatal 


* TTII - - 18 3 ( iii ) ] . 

Ta FT TITTER : 
-- T - - - -- - - - - - - - - - - - 

- - - - - -- - - - 
16 . In reply to the ahovo argument thic leuried counsel 
for petitioner cited F . A . Sapu V s. Smugora ( 1991) 3 SCC 
375, (n this casc an objection had been raised that the 
copy of petition served on cach of the respondents were not 
attested to be true copy of the original petition ag lequrred 
by scction 81( 3 ) of the act. On this objection raised by 
the appellant the Supreme Court observed : 


19, 1994/ 1930 ,1915 
- - - 

- - - - - - --- - - - -- - - - - - - - - - - - - - - -- --- - 
20 . In the present case the learucd , counsel for the peti 
tioncs has pointed out that cach page has bocn signcd by 
the politioner. At the end of the petition and cactr schedule 
the petitioner bus signed below the word reading attested 
trüo copy . This is a sulicicnt compliance of section 81( 3 ) 
of tho Act. 


20A . The learned counsel for the applicant has urged that 
1 F . A . Sapa s case only two points were considered which 
were as under : 


(1 ) The election petitions are liable to be dismissed in 

limine under section 83 of the Represntation of 
the people Act, 1951 as the affidavit filed by the 
clection petitioner in cach case , is not strictly in 
conforinity with Form 25 , inasmuch as the verifica 
tion as regards the averments based on koowledge 
and the averments based on information has not 
been made separately as required by the said Form 
prescribcd under Rule 95- A of the Representation 
of the People Rules, 1951 ; and 


" On a plain reading of Section 81( 3 ) it becomes clear 
that the requiroment of that provision is , 

( i) the election petition should be accompained by as 

many coples thereof us there are respondents inen 
tional in the petition und ( u ) cvery such copy shall 
be utiosted by tho petitioner under his own signature 
to be a true copy of the petition . There is no 
disputo in regard to the compliance of the first part, 
So far as the second part is concerned , all that 
the section requirey is that the copy should be 
attested by the petitioner to be a trllo copy of the 
petition under his own signature . The requirement 
of th s pait of the provision is met by cach copy 
having been signed at tho fout thereof by the con 
corned petitioner. What is essential is that the 
petitioner must take the respunsibility of the copy 
hcing it true copy of the original petition and sign 
in token theicof. No particular form of attestation 
is pic scribed ; all that the sub -section enjoins is 
that the petitioner must test the copy under 
his oyn signature to be a truo copy of the petition , 
By certifying the same as truc copy and by putting 
bis signature at the foot thurecf, the petitioner if 
each clection petition had clearly complied with 
the leter und spirit of Section 8113 ) of the R . P . 
Act. In fact in Subha RIO V . Member E T , 
Hyderubud ( 1964 ) 6 SCR 213 ; AIR 1964 SC 
1027 : 26 ELR which was followed in Kamalam . 
ca50 ; ( 1978 )2 SCC 659 . ( 1978 ) 3 SCR 446 this 
Court bad acccpted the merc signature without the 
words like truc copy , suficient ait station under 
Section 81( 3 ) of the R . P . Act. Wo are, thereforo , 
in agreement with the finding :mcorded in this behalf 
by the court . 


(2 ) The copies of the election potitions served on the 

pelitiouers herein (tho respondents in the clection 
petitions) not being true coples of the election 
petitions were not maintainable and were liable to 
be dismisscd in liniine in view of Section 81 read 
with Section 86 of the Reprenentation of the People 
Act, 1951 . 


21. Since the qucstion involved in this present cusc was 
not 17 Volved in , A . Sapa s case ; it was urged the ratio in 
the aud case is not applicable to the present matter . I do 
not igit : with this contention . In the beginning of the para 
graph from which extracts huve bccil quoted above the 
Supreme Court hus stated that the objection raisd by the 
appellant in FA . Şapa s casc was that tho copy of the 
petition served on each of them was not attested to be true 
copy of the original as required by section 81( 3 ) of the 
Act. In this casc cach copy was attested 49 certificd true 
copy and the petitioner had put his signature thereunder . 
It was contcoded at this was not in conformity with Sec 
tion 81( 3 ) of the ACT, and therefore , mandatory requiremcıl 
of Section 810.3 ) react wiin Section 86 ( 1 ) has not been 
satisfied . The above mentioned facts clearly go to show 
that the question involved in this election petition was also 
actually considered and the observations were made by the 
Supreme Court. Even an obiter of the Supremo Court is 
binding on this Couri. Br signing cach pago and attesting 
the copy to be true cony in the and with a signaturo below 
is a sufficient compliance of Section 81 (3 ) of the Act. By 
this act the petitioner talcs iesponsibility of cach page, 


17 . As regards Ram Prakash Tripathi s casc , it was urged 
that a yingle Bench of this court presided by Hon ble 
Dr. R . R . Mista , bad referred th¢ following two ques 
tions to a large Bench in Election Petition No . 3 of 1986 , 
Dhani Ram Singh Vs. Indira Hridesh and others. 
1. Whether substantial compliance of any mandatory 

provision of the law , especially of sub section ( 3 ) 
of Section 81 of the Representation of the peoplo 
Act shall be sufficient, or wilether there should be 
litcral compliance in order to save dismissed of the 

election petition under sec. 8611) ? 
2 . Whether it is necessary for compliance of the provj 

sions of Section 81( 3 ) of the Act to mention the 
worla attested truc copy above signatures of the 
clection petitioner on cach wpy or whether more 
Snature ; or signatured with the words true copy 
will be complete compliance of thio provisions of 
the law ? 


There is no force in the first contention that the petition 
should he rejected under sectinu 86 ( 1 ) of the Act. 


22 . The learned count for the applicant had rclied upon 
Subha Rao Vs. Meinber El. Jyderabad and Kamalam CASO 
reported in AIR 1964 ( 1027 and ( 1978 ) 3 SCR 446 res 
pectively in support of his contention . Thesc cases bad 
heen considered by the Supreme Court in F . A . Sapa s case , 
hence therc is qu necessity to cal them separately in this 
judgmcnt . 


It was also urged that in view of the above reference , the 
decision of this Court should await the judgment of the 
Division Bench . 


18 . I have not been informed by the party s learned 
counsel that any Bench has beco constituted by the Hon ble 
the Chief Justice for answering the foresaid two questions, 


10 . In F . A . Sapa s case ( Supra ) the Hon ble Supreme Court 
has held , that tlie essentials and the spirit of Section 81 ( 3 ) 
require that the petitioner most take responsibility of the 
contents of the copy and no particular form of attestation is 
required . It was categorically held in this CASO that by 
certifying the same as truc copy and by putting his signature 
at the foot therçof at the end signing each page of an election 
petition + petitioner clearly complies with thç letter and 
spirit of section 81(3 ) of ile Act. La view of these pronounce 
ments it is not necessary to 26 - Bit the answers to the two 
qucstions referred to larger bench . 


23 . In the second application under order 6 rule 16 , tad 
with order 7 rule 11 of the code the respondent- applicant 
has alleged that the petition does not contain the material 
facts as to disclose the grounds on which the election of 
the applicant is being challenged . It was urged that the 
grounds contained in paragraph 6 of the clection petition 
which were detailed from paragraphs 7 to 75 do not state 
the niuterial fucts and thercfore , being vugo and inconsistent 
nt every place do not disclose cause of action as to make the 
election of the respondent No . 7 invalid and lable to be 
cancelled. It was urged that paragraph 1 10 5 of the 
petition contain only . preleminary facts . Tlic paragraphs 7 
to 21 , 23 to 26 . 28 , 29 , 30, 33 to 35 , 37 39 and 
47 of the petition arę irrelevant. Thcy contain only proce 
dure and provision of the counting und do not state iny 
irregularity or illegality in counting of vote or any inaterini 
affecting the result of election . It was further urged that 
grounds A , B and C a paragrapy 22, 27. . 31. 32 . 
36 , - 38 , . 40 to 43 and 45 to 75 . .contain only vaglio and 
general allegation and do not contain any material fact. 
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It was also urged that Foim 16 part I and 1) , and Form Jispulcd that the allegations in the election petition are 
20 which are basic records regarding countin have been Covcıed by clause ( d ) ( iii) and ( d ) (iv ) of sub -lection ( 1) of 
refcrred to in the petition . Copies thereof which are solc Suciion 100 of the Act. 
basis of allegation have not been filed with the election 
petition . It will uyed that if the paragraphs 22 , 27 etc . 

24 . It was unced by the leurned counsel for the applicant 
mention above and grounds A , B and Care struck of that the petitione must disclose the necessary facts in his 
Then there remains no material on which the reypondent cleclion petition on the basis of which the petitionez cati 
No . 7 should be asked to file his written statement, 

( cmonstrale tlou hid these irregularities been not committed 

then the petitioner would have been declared clected . The 
24 . I reply to this applicarion under order 6 rule 16 of 

lacts stated in the petition must show that there are circums 

tances that the votes were wrongly recorded or counted in 
the code of petitioner has stated that all necessary material 

fuvour of the elected candidate . The learned counsel for the 
facts huve cell stated . Wherever there was a difference 
of votcy on account of mistake of counting the figure and 

upplicant has cited several casc laws in support of his con 

tention and has also taken me through the petition for the 
the details have been furnished in the paragraphs. It was 

purpose of showing that petition does not disclose the neces 
also urged that if all the discrepancies in the counting us 
mentioned in the election petition are totaled , then it woul ! 

sary material facts . 
appear that had the counting cen done properly , the peti 
tioner would have obtained morc votes than the respondent 

3u , Paragrophs 1 to 5 of the petition disclose the facts 
No, 7 and would have been declared elected . 

us to how the election was conducted . Paragraph 1 dig 
closes that the parties mentioned in the petition werd con 

testing candidates . Paragraph 2 discloses the last dute of 
25. The petitioner has mentioned the grounds in para 

making nomination , catc of scrutiny of the noininations ctc . 
grupl} 6 of the petition in the following words : 

Paragraph 3 discloses that the date of election was changed . 

· Paragraph 4 simply states that respondent No . 7 was illegally 
Ą . Becanse the result of the election in so far as it 

declared elected in the clection . Paragraph S Jiscloses the 
concerned respondent No . 7 has been materially 

number of votes secured by each candidates. Paragraph 6 
affected by non - compliance and the contravention 

contuins grounds which have been quoted ahove . Paragraph 
of the provisions of the Representation of People 

7 simply states that the concise statement of naterial facts 
Act , 1951 and Conduct of Election Rules , 1961 an 
Ordere made thereunder and direction issued from 

contained in the grounds menioned above are incntioned in 

paragraph 8 und onwards. Paragraplı 8 relates the extent of 
time to time by the Election Commissioner of 

Parlimeniary Constituency from which the applicant was 
India , under the Act, Rules and Constitution of 

elected. Paragraph 9 rclates the procedure of election . It 
India . 

was allcged in the end that there was no complaint by any 
B . Because the result of the election , in so far as it 

polling Officer that any voter had taken awny any ballot 

paper 
concerned respondent No . 7 has been materially 
uitecte hy the improper reception of invalid voley 
in favour of the respondent No. 7 anıl by improper 

31. In paragraph 10 , it was stated that the Deputy 
refusal of acceptance of valid votes of the peti 

( lectiul Oficer , Agra , at issued information under rule 
tioner and by improper counting of petitioners 

31 of the Conduct of Eleccion Rules, 1961 (hereinafter 
valid votes as valid votes of respondent No. 1 to 

referred to as the Rules ) thut counting will be done of 
15 and by receiption of void votes for respondent 

liftccn tables for Bair, Halvhabad and Kheiragarh Assem 
No . 7 , 

bly . Cunstituencies and fifteen tables for parliamentary Con 

stituencies in caclı Assembly Constituency. On the other, 
26 . The grumad No. 6 simply says that election is hud 

Lund , the Deputy District Election Officer , Firozabad , 
becausc the petitioner received majority of valld voles. 

who was also Assistant Returning Officer, had issued a 
Ground C is a consequence of grounds A and B quotd above. 

written information No . 438 /Ni-ka. / 91 dated 29- 5 -91, by 
whicli general public was informed that counting of ballot 

papers of Firozabad and Shikhabad Asseinbly Constituen . 
27 . The learned counsel for the applicant (Respondent 

cies will take rlacc sinulttisously for parliamentary and 
No. 7 ) has vigcad that clection of a candilule can be chal 

Assembly Consultuencies. 
lenged only mi the grourids mentioned in sub -section ( 1 ) of 

11 vas pointed out that in cne 
Secrion 100 of the Act. 11 was urged that the grounds 

pabetul tcn counting agents will be appointed by cach 

Candidule . On the basis of these facts de petitioner has 
given in ilic pctition are not covered by any provision of 

opind this means that there will be only twenty tables 
section 100 or the Act. The learned counse ) contended thut 

ten cach for Asycınbly and tun each fur parliamentary in 
in clause ( al of sub - section ( 1 ) of Section 100 of thic Act 

one puncal" . Theronſter the pricioner says thai in Agra 
the clection is challenged on the ground that on the date 

for cach Assembly segment fifteen coun , ing tables were 
of election et returned candidate was not qualitled or was 

provided and cicry candidate was permitied to appoint 
disqualified , to be chosen to fill the meat; Clause (b ) reliates 

sixtcco counting agents . 
to corrupt princtice ; sub - clause ( c) relates to imprper rejcc 

It would be worth mentioning 

here that the written intimition mentioned 
tion of nomination . He argued that at the best the relevant 

in this para 

tripli hill not been filed . According to the procedure 
clause applicable to the present matter may be the sub 

& lrated by the petitioner in paigraplı 9 , the voters had 
clause (d ) of qub -section ( 1 ) of Section 100 . It reads as 

put separute ballot papers regarding Assembly and Parli 
under : 

inentarv Constituencies in one ballot box . Hence the sort 

ing of thic ballot papers of Parlimentary and assembly 
(d ) that the result of the election in so fur as it 

Constituencies would have been sarted on one table . It 
concerns a returned candidate , has been materially was not possible to bifurcate the counting from the very 
affected 

beginning on two tables - onc for the Assembly and the 

uiler for Parlimentury Constituency . For want of the 
(i) ly the improper acceptance of any nomination , allaecil written intiſation dated 29- 5 - 1991, this Court 
or 

cannot come to the conclusion that twenty tables — lon for 

Parliamentary and ten for Assembly were actually allotted . 
(11) by any corrupt practice committed in the interests If the written intimation states that ton counting agents 

of the returned candidate by an agent other than could be appointed then how sixtcen counting agents were 
his clection agent, or 

appointed has not been stated , For want of written intima 

tion . the applicuni will not be able to answer the state . 
( iii) by the improper reception , refusal or rejection of ment in paragraph 10 effectively . In item no . 7 of the list 

ROV Vote or the reception of any vote which is of documents given at the end , the petitioner has men 
vod , or 

tiored that the orçlers noticce for appointing counting 

pucnis in 72 - Firozabad Parliamentary Constituency shall be 
(iv ) liy any non - compliance with the provisions of the relied by him . Since the petitioner has given the specific 

Constitution or of this Act or of any miles of number of a notification , then it is apparent that she is 
orders made under this Act. 

in possession of this document anil he ought to have annex 
28. The sub -section (2 ) rulotes in the matters concerning 

cil it with the petition 25 10 enable ihe applicant, the 
corrunt practico 

Werted candidale , 
in the cloction . 

to know the exact nature of allegations 
This sub -section (2 ) is 
therefore . not relevant in the present matter. 

in paragraph 10 . This paragraph is self contradictory . 
It is not 
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32 : In paragraph 11 of tho petition , the petitioner states 

37 in paragraph 27, it has been alleged that officials 
tline on account of movements by Bhariya Junta Party ani coutinh the votes worked with great speci inaling it 
other organisations regarding construction of Rum Mandir impossible for the counting agent to note the invalidity 
at. Ayodhy large number ol State and Cunilal Government illis defects in the bullut papers. in paragraph 28 , il wus 
cmployees had yympatty towards they movements . This alleged that when objections were ruis 10 counting staff, 
Pulsulup also siates that people involved in the State UICY declined to amend their procedurs. I m of the 
ni vemciles were given ticke, s by the bhartiya Junalla Pality . Option that working of the cooling stuff with speed is not 
in paragraph 12 , it was alleged that the District Magis . 21. all any irregularity . Thesc pillgrupls do not show any 
trull . tirozabad and Assistant Retuuning Olicer , Firoza 6- Se of action with regard to any irrcguilarity in the 
bill Assembly and Slikohabad Assembly segments had clcction , 
sympathics with Bhartiya Janata Party candidate , the 
applicant and desired that he should win . This paragraplı 

38 . Paragraph 28 extracts paragraph 17 (r ) of Handbook 
1 40 boen - yuritied by the petitioner true to his informe For Returning OHiços. Paragraph 30 states that in the first 

tion which he believed to be truc. How this information round counting the petitioner w98 leading by 6219 votes 
WAT tibed has not been disclosed in the pctimon . For want in Firozabad segment. It was alleged in paragraph 31. that 
o 1616 particular , it would be difficult for the applicant Oil account of this lead the Assistant Returning Officer, 
10 statu his view point in his defiance . 

Sri K . M . Lat became apprehensive thut the petitioner may 

win and therefore , deployed a large number of C . R . P . F . 
33 . In paragraph 13 of the petition , the politioner com 

Jawans and police personnel to prevent petitioner s couint 

ing igent from raising objections 10 the irregularities. Hero 
lains that press reporters were not permitted in the pandals 

to the name of counting annt is missing . 
lc $ ck the counting arrangeincnts whilo such facilities had 
buon provided in earlier clections. This cannot be the 
cruise affecting result of election . In para 14 , it was 

39 . In paragraph 32 , it way alleged that after the first 
stated that in Firozabad and Soikolabad Asscmbly Consti round of counting al Firozabad the counting tables were 
litency segments counting was done for 483embly and increased from te 10 Twenty , but the petitioner was not 
palimentary on ten tables and only ten counting Agents permitted to appoint ten more counting agents . In para 
were permitted in the pandal even though some of the 

graph 33, it has been urged that as required by clauses 
candiciales had applied for more counting agents . In the 

61b . . and ( d ) of Chapter 17 of the Handbook for the 
latter part, the paragraph dcscribed that the Returning 

Rwyroing Officer Gazetted OlHcery were not required as 
Officors wore required to give badges to the counting agents counting 91 . 1 Sis. In paragraphı 34 , it was alleged 
henring the scrial number of the tab ! c bcaring the photo 

Iliai loauthorised persons w : r moving in the pandal of 
glup ! and the signatures of the counting agents. Para 

Iccounting wlio had neither wanting badges nor identity 
graph 15 extracts the clause s 4 (a ) and 5 ( a ) from the hand 

carits. This paragraph hus hési verified 39 rue ( Ii intor 
book for Returning Offcer. In paragraph 16 , it was 

Nation . It has not heen staidd ni to how this information 
simply stated that the Assistant Returning Officers for 

Wis received . Hence it is tou vague. 
Shikohuhad and Firozabad segments decided to get count 
ing of the votey done on ten tibles only . In paragraph 17 , 10 . In paragruph 35 , clause 19 of Chapter 14 has been 
it was such that this very infornation will conveyed to the 

quoted . 
relitioner . In paragraph 18 , it was lleged that the peti 
1tonci s election agent had appointed sixteen countjog 

41. In paragraph 36 , it was alleged that the instructions 
agents and suplieri leir photogruphs, but only ten hadges con wined in Clause 17 98 quoted in paragraph 35 Wete 
were provided . 

DOL - followed by the Assistant Returning Ollicer . It was 

alleged that only doubtful ballot papers were first takin 
· 34 The paragraphs 13 to 18 do not disclose any canse lv He Returning Oficer by the Counting Supervisor und 
of uction . In paragraph 19, the petitioner stated that in aftur obtaining orders on the hallot papers the sume werc 
Pfrozlıbad and Shikohubad Ayambly segments counting brought to the table and put ine unrejected ballot papers 
started only ani ten tables in cucht pandals whereas ten invariably in the packet of respondent No . 7 . Theratter , 
1abtey were kept in the Panyil. The counting should ihe Counting Supervisor corrected the part second of Form 
have been done on different tables for Parllainentary and No . 16 . It was not alleged in this paragraplı thul tlie un 
Assembly Constituencies. In paragraph 20 , the petitioner rejected ballot papers kept in the fundic of the applicant 
stated that 12 account of large number of candidates in the 

( Respondent No . 7 ) did not contain tic votes casted in 
Arsenblv and Parliamentary Constituencies , counting favour of the applicant. It does not contain any material, 
irgents could not effectively watcn the counting 19 the i. e . number of fallut puliers etc . to show that it actually 
countior Events were permitted to watch counting only materially affected the result. 
from one side of the table . In paragraph 21 also . The 
potitioner complains that his counting agents had to remain 

42 . In paragraph 
When 

33, the petitioner alleged that 
some tinc in the second row ur in the last row . 

his 

counting ig - s had ubjcclcc against many invalid 
ohjectiors were raised fy the counting c19. They wero 

ballot 

papers in both segments at Frozabad , but in spite of their ob 
rol - baarit hy the counting Supervisors . There is no men 
tion in par:igronh 21 thut the complaints Was wutlen or 

jections these hillot papers were not even kept in the bundle 

of doubtful ballot papers. 
oral : There is no mention of the names of the counting 

In this paragraph , the petitioner 
gents who raised the objections. Even the name of party 

has not stated whether the objection raised was written or 

oral, The names of 1.14 counting agents , who had raised 
the cenclidate to which thenc agents belonged has not 

such objections and even the number of ballot papers ubout 
been disclosed . 

which objections were raised has no : heer statec . 
36 . In paragraph 12 , the petitioner complained that 
Trys were not supplied to the table uud , therefore , the 

43. Paragraph 39 again quotes the rules contained in 
allot papers were kept on the tables in such manner that <ub- clause ( m ) of close 17 of the Handbook fos Returning 
thor overlapped over cach other and the counting agents Officer prescribing the procedure for resection of votes. In 
could not effectively watch them . The word effectivel " paragraph 41). Me retiliunci States that the Assistant 
JA Thi par: rorh i VCI : Significant. This itself indicate ; Returning Officer in both the segments did not give oppor 
that llie Olijcctions now ruis in the petition are only tunity to inspect the doubtful ballot papers because there 
based on conje , irr( " in hope that if on account of was no counting agent of the peritioner at the centre table 
inspection of hallot nanere al lied documents thesis where the Assistant Returnu t Officer was giving his decision 
erneure to he somc Irresularit... then the lection may ha on all the doubtful ballot papers. This paragraph too is 
challenged un irregul s, Sams type of allocation has been Vory vague. It does not mention whether any request was 
10 : do in paragraph 37 . 

made to the Assistant Retuiming Off to low him 

counting agent at the table of the Assistant Returning Offi 
: 36 : In Durumi 21 . the petitioner alleged that on Car, In this very paragraph , the recitioner armits 
account of molt size of Shikohuhad nardal the 

that 
countino respondent no . 7 had his election Agent 
peent of this retirinnar had in remain in the 

2010 counting 
second or agents at the centre table of the Assistant Returning Officer . 
third row . In narngrophs 24 to 26. the pe itioner ha : 1:1 such a circumstance , there is nothing to suggest that 
repeatedl the allcontinents, that conccount :if large number of d - spite request the Assistant Returning Oflicor 
Countiring agents his counting Agent rould 

did not 
not note the permit any counting agent of the petitioner to function at 
Irregularities, 

the table of the Assistant Returning Officer , 
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44 . In paragraph 41, the petitioner has stated that large 

51 . Ilie allegarions in paragraph 50 are similar to paragraph 
number of valid ballot papers having more than one maſk 48 mentioned above . Here too . the word " about" has been 
in the column of tlic jie tjoner but Smudge appearin ! lised beforç ile number of ballot papers which according to 
aguinst another candidate were rejected by the Assistant the petitioner ought to have been rejected but were wrongly 
Returning Officer at both the segments of Firozabad . This counted in favour of respondent No. 7 . Ir paragraphs 51 , 
has been verified as bised on information . Source of intor . 52 and 53 , the petitioner allcges that number of ballot papers , 
Ination . 28 11691 bedil Visclosed . By tlic use of the words which werç liable to rejection , were counted in favour of 
" lurge number " , the potilion is agaiu very vague . He onghi respondent No. 7 . In all these paragraph. , the word " about" 
tu have given specilic number of valid votes Did the total 118 ) been used before the muniber of ballot papers which 
number of such votes which were not considered in his 

ought to have bee . ici sild and were wrongly counted. 
favour. 

$ 2 . In paragraph 54 , it has been alleged that about Afteen 
45. In paragrapb 42 , the allegations are that about 300 

ballot papers in each segment of Firozaba conjoined mines 
ballot papers in each segments of Firozabad did not bear 

portion of the official marks in the column of the petitionor 
the signatures of the presiding Officer and the seal of the 

and merely an edge of the oficial deal in the 
polling centre . The allegation contained in the first part 

shaded area or slightly lowalus the areas of some respondent 
of paragraph is contradicted by the allegation in the last 

was not counted in favour of the pettione, but illegally re 
part of the paragraph . In the last sentence , the petitioner 

jctced . This paragraph does not disclose any cause of grie 
admits that the back of the ballot papers were not shown 

vance. From the allegation in this paragraph itself , it trans 
to the counting agent. If it was so , then the petitioner 

pires that only in a minor portion the oficial seal of voting 
ought to have pleuded as to liow he arrived at the figure 

way in the column of the petitioner but the major portion 
of 300. Thus it up ;" 15 that whatever has been stated was 

way in the shaded area and even had protruded in the column 
only an assumption of his counting agents . This paragraphi 

of other candidates. This paragrupı does not disclose any 
too is quite vogue and self contradictory in its allegations . 

cause of grievance as to materially affect the clection of tho 

petitioner . Such votes could not be counted in favour of 
In paragraph 43 , the nelitjoner stated that hallot papers petitioner . However , in this paragraph the number of ballot 
were wrongly placed in the bundles of different candidates . 

papers , which were allegedly rejected , ought to have been 
It was stated that objections raised by the petijoner s mentioned . 
counting agents to the Assistant Returning Oncer were not 
paid any ittention ilule too , the petitioner is vague. It has 

53 . In paragraph 55 , the petitioner complaing cf poor 
not been stated as to which counting agent and in which light in the counting pandai. It was urged that when tho 
gegment had raised such objections. There is no mention in petitioner s counting agent had objccted to the wrong placing 
this paragraph that the objections were oral or written . 

of the ballot papers casting votes in favour of the petitioner 
were placed in the turules of other candidates, the counting 

officer took the perfect of tho paucity of light. This para 
47 . Paragraph 44 simply states that ballot papers were 

Officer 55 loes no . show any act as to show that this paucity 
kept in the bundles of fifties . In continuation of this 

of light has materially occted the petitioner s election , 
paragraph 44, it was stuted in paragraphs 45 and 46 that 
the baallot papers of the petitioner were mixed up in the 
tundles of respondieat No. 7 . Despite objections, the bundles 

54 . In paragraph 56 , awain the rotitioner uses the word 
of respondent No. 7 werc n opened and counted again . In 

" about" before the figure 103. It was alleged that the ballot 
the way the votes casted in favour of the petitioner dere 

papers containing votos in favour of the petitioner were ro 
seduced . It is noteworthy that in item No . 5 of the list of 

moved and not counted for the retitionrc and sometimes 

shown as recovered legs vates than polled at the relevant 
documents the petitioner has statel lhat he had moved 

polling station . The potitioner has annexed a chart in schedulo 
recount application . Itern Not. 5 reads " recount application 

no . 1 to the petition , Similar allegation , bave been made in 
piyon on behalf of the petitioner on 17 - 6 - 1991 and orders 
possed the con at Firizabad " This account application along 

paragraphy 77 10 59 . Schedules 2 , 3 and 4 have been attached 
with the order: had mil heca filed alongwith the petition to 

to the paragraph . These paragraphe 56 to 59 should be read 

with paragraph 69 of the petition . In this paragraph , it was 
show that actually any objection was raised , as contained in 

alleged that after counting and tabulation of three Assembly 
paragraphs 45 and 46 of the petition , 

Segments at Agra was over , the petitioner found that he was 

leading over respondent do , 7 by 17 , 796 votes. Thereafter, 
48 . Paragraph 47 is again vague , Tt siniply states that largo he left for Firozabad and he found that the counting at 
number of hallot panery, which were void and invalid , were Shilohabad seginc nt was over. Thereafter, hercturned back 
counted in favour of respondent no. 7 . The petitioner ought with some of his counting agents who informed him that 
to have given the figure and preferably the number of there were irregularities and illegolitics in counting. Thercaftor, 
ballot jarer ; which are ment in the bundle of respondent he went to counting panda) of Firozabad and there too ho 
no. 7 . The use of word " large " is a very flexible narration lcarnt various irregularities and illegalities. He has raised 
and leaves a lot of core to the petitionci to mould his protest against such irregularities . Then The Assinant Re 
cvidence at ihn time f riol to uit his intention , turning Officer called police force who snatched nota-books 
In view of such a lonia and vague narration, it would be ond parers from the hands of the j ctitioner , his elect on agent 
djff.cult for any borly replying this paragraph to put forward and counting agents by force. I! it was so that the papers la 
an effective defence . 

rossession of the petitioner and his seal were snatched by tho 
police, then it was jacumhent upon the petitionor to state as 

to from what source he was allcginy in paragraphs 56 to 59 
49 . In paragraph 48, the peljjoner states about 150 hallot 

the number of various ballot papers which were either illo . 
papers in two segment of Firozabad were not counted in 

Erlly not counted in his favour or were wrongly counted in 
favour of the petitioner , The figure in cach segment has 

tavour of respondent No . 7 Eved in paragraph 59 , 110 namc, 
not been stated The use of word about makey the allega 

of the country agents , ho had complained of irregularities 
tions vaguc . 

at Irozabad and Shikohabad segments to the petitioner, havo 

not been mentioned . 
50 . Paragraph 49 is also very vaguo. Here too it has been 
stated that about hundred hallot papers in Shikohahad set 

55. In paragraphe 60 to 64 . the petitioner his alleged that 
ment and fifty finds of pers in Firozabail segment CO 

thero were mistakes in the counting of votes ng shoul n in Form 
tainecl clear official al marks of vote in favour of the No. 20 of vrions segments. The petitioner 110 $ not shown in 
petitioner hun in the al grk s were faint due to paucity of these paragraphs as to how he has been able to mention tho 
ink in the ink pud the votes were rojected arbitrarily and figures when according to paragraph 69 mentioned above all 
illegally by the Asystent Retuining Officer . Here too , the his papers had been snatchel Away by the police At Firozabad . 
petitioner has used the word " about " . The petitioner ought In paragraph 65, the petitioner complaing that he was not 
to have given the ballot pilper numbers so that this Court allowed any counting, agent at the table where postal ballot 
should come to the conclusion that this alleged illegal rejec nsere were being counted, It has not been stated in thle 
tion had materially affected the counting . 

paruerarh whether any separate table was allotted for countna 


( 
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of postal ballot papers or was dono on thoso tablog which 
woto counting the votes casted at the polling blation . In this 
way , the allogation in this paragraph 65 aro vaguoi 


63 . In paragraph 73 the only allogation made are that in 
pursuance of the allegolion made in paragraphs 1 to 72 the 
counting had been dono in uitor disregard of the provision 
of the Apl, rules from under the Act and the direction 
of Election Commission from timo to thye . 


56 . Paragraph 66 contradicts the allegations made in paca 
graphs 60 to 65. In paragraph 66 , the petitioner complains 
that at no counting agent was present at the centre tablo , 
where the votos wore being totalles , the totalling could not 
be watebed . If the potutioner s counting agents did not watch 
the totaliok , on the table of the Assistant Heturing Officer, 
then it beooutes n °850 - y on the part of the petitioniçr to 
state the facts on the basis of which he is alleging that the 
totalling of votes is incorreci., 


64 . After paragraph 73 tho following para 
graph has been again numberod at 73. In 
this ropeat numbqred pagraph 73 tho potitioner has given 
sono pamo and tho names of his cowallas agents at Froza 
bød from which he allugard to have recelynd the information 
ragarding illogality and iropularity in tho counting. If therine 
namag wore availablo tion it should have been specifically 
statod as to which counting agent convoyed which inform 
tion to the potitioner . 


65 . In paragraph 74 the petitioner has stated that if the 
counting and scrutiny is done uftosh then it would te ovidont 
that the potitioner rocolved majority of votes , 


57. In beragraph 07 the petllloper ban alleged that when 
over an objection and the question of validity and invalldity 
of the ballot papet s was raised by the cocaiting agent of tho 
petitioner the counting agent was not permitted to handlo tho 
gamo in both the Nigments at Firocabad . Even on asking , 
the petitioner s counting agents were not even allowed to note 
down the spiral numher of all ballot papera por the samo 
was made known to him by the counting staff on the plea of 
maintaining secrecy of the ballot papers. In this paragraph 
also tho potitlonor does not mootion the name of his counting 
agent who has raised the objection . The namg of counting 
agent and the nature of objection ralsed should bave been 


66 , In purngruph 75 tho pesitioner derby aleged that he 19 
entitled for inspectina. Scrutiny and secunling for 
the ballot papors under the orders of this court gay this ins 
poction would indicate that petitionr had actually rocelved 
majority of votes . 


whether the objections woro oral or written , 


07. The reguvining raragroch 76 to 78 are wrtten alic 
Aation about filink of the petition within 45 days, deposit 
of sccurity and Aling of cople . 


58. In paragraph 68 the petitioner has alloged that he was 
not allowed to watch thc packing and gealing of the voed 
ballot papers and officinis also did not get my signaturo of 
counting agents . Aft s taring this fact the instruction con 
tained in clause 17 ( v ) of lhe Hand Book of the Returning 
Officer has been quoted . This paragraph discloses no cause 
of action . 


68 , The Idarnod counwl for the applicant has drawn my 
attention to Ram Abhllakh vs . The Eldetton Tribunal, Gonda : 
AIR 1958 Allahabad 663 , to this case a Division Bench of 
thu court had after quotlog the relovant provlelons of Set 
tion 100 of the Act had obsorved as follows Led 


39 . A reference iras already been made about paragraph 


69 . 


" It is to be noted that the language usbd in this provi 

that the rosult of the electlon has been maferally 
affected by non - cotápllance with the provisions of 
the Ropresentation of the people Act of the rules 
framed thoroundar . It is not rondorod void by non 
compliance with the rules which may bave materi 
ally affocit the rosult. 


60 . In paragraph 70 the petitioner bag nlleged that the 
ballot box of the last pollag station was opened acartho 
Assistant Returning Ollicer s table and Aled up form 20 con 
tained a lot of cutting and ever -writings . It was also alleged 
that the election spent of petitionor had writen a short apps) 
cation for recounting addressed to the Returning Officer of 
parliamont pointing out that 10 cougting agent of potitioner 
woro permitted for 10 tables and later om counting tables 
were increased to 20 and duc tc whlch the petitioner s count 
ing agent were not prosent on the increased tables and there 
fore , a lot of illegalitics had been committed in coutating. It 
Was urged that this application was pot teebived by the 
Assistant Returning Dilcer but ihe same was got receivod by 
a clerk . A copy of this application has not beon annexed to 
this petition . It has been specifically stated that en applica 
tion was made that the tables wero increased during the 
counting. A copy of this application ought to have been 
anncxod with thc potition . It is a material document 0 . 
which the petitioner 59* relied , Without this document it 
would be difficult for the applicant to answer this paragraph . 


Consequently , whenever a petition is based on the pro 

violons of S . 100 (U ) (iv ) of the Représentation of 
the people Act there must be a clear allegation in 
the first instance that the result of the cloction has 
been materially affected and then in addition the 
petition hould show that it has been materially 
affected by non -compliatice with the provisions of 
the Revtosentation of People Act or the rules tra 
mod thorounder . 


61. In paragraph 71 11 bas been stated that when the clection 
agents of the petitioner reached Agra on 17 -6 - 1991 the re 
turning Officer after totalling the yotes of five segments of 
parliamentary constituency declared the rosult of respondent 
no . . . as olected without looking to the application for re 
counting given at Firozabad which in fact was not sent to 
him , The allegation of this paragraph does not contain any 
fact on the basis of which it may be gald that declaration 
of the result at Agra had materially affected the election of 
the petitioner . 


69 . Tho case of Ram Singh vs. Kazi Mohiuddin And 
othera : AIR 1988 Allahabad 210 was also cited by the 
learned counsel for tho applicant. In this case also an apple 
cation under Order 6 , rulu 16 . C . P . C . had been moved by 
the respondent for striking out paragraphs 7 to 71 of the 
Election petition . This Court had considered an to what 
should be the material fact according to section 83 (1 ) of tho 
Act. This Court held that according to Scotion 83 ( 1 ) of the 
Act the petition must contain a conciso statemont of material 
fact on which the potitioner rolies . In this can this court 
had relied upon itondra Bahadur Singh vs , Krishna Bohari : 
AIR 1970 SC 277, In Jitendra Bahadur Singh s cago It was 
held by the Supreme Court that the material facts required 
to be stated to those facts which can be considered Ag mato 
rials gupproting the allegations made io , they must be such 
facts as to afford a basis for the allogations made in tho 
petition , 


62 . Ja paragraph 72 the petitioner alleged that the form 20 
and form 18 , part II were substituted for the original as the 
inspection was not allowed to the petitioner. Ho had to 
upproach thly High Court for . Inspection . Hence frispection 
was made. It is nedlced that the corrections made in Form 
20 and Form 16 part It were rilasjok. 
298 Gİ/94 - -2 . 


70 . In case of Ram Slogb also this Court had considerod 
the allegations of the petitioner assailing the entry mado 
in form 20 . I have discussed the various paragraphs of the 
petition. In all the paragraphg the petitionon contentions 
are quite vanie , In most of the paragraphs ho has used 
the word about beforo the Aguros. Nothing has been shown 
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thą ploading the statement of the claims is bad . However , 
in this casc . Hon blo . Kamleshwar Nath J. observed : 


Loon what basis the figures had been arrived at. It is 
ime thout, evidence has not to be picaded , but the petitioner 
must : 81ato facts which afford the basis on which cach allega , 
tion has been made , Such a basis , is lacking . 


69 . The Icarned counsel for applicant had relied uport" 
Udhay Singh vs . Marthay Raj Sindbia : AIR 1976 SC 144 . 
In th18 casc the Supreme Court had stated that all the pri 
maty facts which must be proyed at the trial by a party to 
ostablish the existedde of cause of action of his defonce are 

material facts " It was a case where the chirge of corrupt 
pictíco had been made . “ In this case it was held that 

particular" are the details of the case set up by a party " : 
"Material particular " within the contemplation of clause (b ) 
of section 83 (1 ) mean all the details which are necessary 
to amplify , reine and embellish tho material facts already 
pleaded in the petition in compliance , with the requirement 
of clause (a ). Since in this case no corrupt practice is alleg 
ed , therefore , this case does not help the applicant. 


The espression frivolcus has been described 11 Web 
-- stere s Third New International Dictionary ( 1971 

Edition ) Vunie 1 page 913 as something of little 
weight or importance . having no basis in law or 
faots." The expression embarrassing has been 
stated to mean , in the same Dictionary at page 739 
of Volumo I " to placo in doubt porploxity of 
difficulty " . In the case of Devy V . Garret ( 1878 ) 
7 . Ch , D 473 , it has been stated at page 483 that 
nothing is more embarrassing to a defendant than 
2 number of statements which may be irrelevant 
and which tho defendant thercfore , does not know 
what to do. It has further been held that each 
party is entitled . ax devide sections, to have . his 
CASO against him prescribed in an intelligble form 
so that ho may not be çmbarrassed in meeting it. 
Under Order vi rúle 16 such of the pleadings an 
suffer from tho, vice of being frivolons. vexatious 
or embarrassing may be struck out." 


43 : I have discussed whole of the pleadings in the petition 
in sufficient details . Tho pleadings are not only vague but 
are also self contradictory at gomo placcs . In such a situat 
tion, it would be very difficult for the respondent No. 7 to 
meet the allegations. The plendings are frivolous embarrass 
jog also . 


: 50 . The learned counsel for the petitioner had urged that 
the necessary details on the base of which the result of the 
petitioner in alleged to have been " materially effected " have 
beon clearly stated . Tho particulars wherover necessary havo 
bedt also shed . It was urged that under Section 138 
of the Act the petitioner is entitled to inspection of the 
papers . After inspection the potidoner : could demonstrate 
ihat there was error in the counting of votos and the petitio 
ner, ought to have been declared as elected . The learned 
counsel for the petitioner, had placed rollanco , on Bhimsen ys . 
Chhattar Singh ( 15) 1950 EER 175 and Bhimyon vs . Gopali 
(22) 1960 BLR 288 . . La the first case the election Tribunal 
had allowed inspection of the ballot papers and thereafter 
permitted an amendment in the election petition . In appeal 
against the order of the Election Tribunal the High Court 
bad held in its judgment (reported in 1950 ELR ), Wiat the 
petitioner could not be permitted an amendment of the peti 
tion . In appeal against tho above judgment the Supreme 
Court held as under 


" 76 . In Election Petition No. 1 of 1978 : Sri Swami Prasad 
Smgh V . SH Ram Naresh Yadav decided on 16 - 1 - 1979 , 
Hon ble M . P , Mehtotra . J . after discussing several case lawo 
had formulated the following principles with regard to . 
deciding the controversy arising from an application under 
Order VI Rule 16 , C .P . C . 


In the light of the aforesaid caso law , it seems to 

me that the following broad points scem to serve 
an the guidelines in deciding the controversy at 
hand 


( 1 ) In an election petition the court has a power to 

açt under Order VI Rule 16 , C .P . C . 


* Ruto 138 provides for the production and inspection 

of election papers. Until the said papers are pro 
duced and inspected as provided by the said rule 
it would be difficult, if not Imppasible, for any party 
to allego, affirmatively how many void , votos had 
been counted in favour of tho candidato declared 
to be duly elected " 


( 2 ) The power to strike out pleadings under Orders 

VI Rue 1S , C . P . C . is " discretionary . It is not fm 
perative . 


13 ) Tho power to strike out the pleadings under Order 

VI Rulo 16 C . P . C . should be strictly construed 
and should be sparingly used as basically it is 
for the parties condorned to Shape and mould 
their plcadings . 


Relying op these observations, it was urged that the use of 
The word about in the paragraph was fully justified and the 
allegation in the petition cannot be held to be vague, The 
correctness of allegations can be demonstrated only by inspec 
tion . I do not agree with this contention . In this case the 
pleadings are not only vague but also are self contradictory 
at several " places. They lack the nocessary , details as to 
amplify and embelish the allegations . Permitting an insptc 
tion of ballot papers will amount to a roving enquiry . 


(4 ) If material facts are not given in an election 
. . . petition as distinguishied from material particulart 

ihen the allegations are liable to be struck out 
and the petition itself can be dismissed under 
Section 87. 


( 5 ) Particulars can be directed to be supplied even 

after the expiry of the period of limitation and 
in caso the order is not complied with then the 
Carl can act ynder Order VI Rule 16 , C . P . C . 


73 . Learned counsel for the petitioner , stated that there is 
no provision in the Hand Fcok for the Returning Officer 
that the " badges put on by the candidate will bear 
their names or photographs . They only bear the, simbol of 
the candidate which the agents represents and also their 
signature . It was , therefore , not at all possiblo to stale 
bo names of the counting arents of other candidates who 
are said to have committed illegality during the counting : - 


(m ) Evidence oçcd not be pleaded in the pleadings 

as laid down , in Order VI Rulo 2 , C .P . C . which 
provision has been held applicable to an election 
petition also as laid down In AIR 1973 SC 2158 
(Supra ). 


74 . In rejoinder to the argument of the Icarneal counse ) 
for tho petitioner , the learned counsel for the triplicant 
had relied upon AB. Şingh vs . Rajiv Gandhi, 1985 AWC 
115 . In this case , , moterial fact has been ytated to mean 
facts which are necessary for formulating a complete cause 
of action . It was held after - relying , on Roonlal Sathi V . 
Machchattat Singh . 1983) Supreme Court . Casas 487. and 
Samant M . Bal Krishna V . George Fernandes ; AIR 1969 
SC 1201 that it any one material statement is omitted from 


Even if the court refused to exercise its powors 
under Order Rule 16 , C . P . C ., it will not meani 
Thut it had inferentially hold that the particular 
find details , contajnod ., in the cloction petition 
are full and suficient and its power to refrige 
to frame triable issues on the ground of the 
infirmities in the statements contajned in the 
petition will remain unfettered and unrestricted ."" 
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77 . Even on testing the case in the light of above guldo 
lines, I find that the paragraphs mentioned below are vaguo, 
self contradictory , frivolous and it would be difficult for 
the respondent No . 7 to roply these paragraphs. Henco . it 
is a fit caso in which tho discretion under Ordor VI Rulo 16 , 
C . P . C . should be exercise and under section 87 of the Act 
the petition itselt should be relocted . 


graphs 10 , 16 to 28 , 30 to 34 , 36 to 38 and 40 to 72 are 
struck off under Order VI Rulo 16 of the Code of Civil 
Procedure . After stricking off all these paragraphs, tho 
petition contais 10 calito of action which doserves & trial, 
The petition is, thorefore , dismissed cost odby. 
Dated : November 27 , 1992. 

Sd / . G . D . DUBE , J. 
INo. 82 /UP -HP / 20 / 91 ) 

By Order , 
HARINDER HIRA , Secy ., 

Election Commission of India 
S . B , Kushwaha 
Examined by : Sd /- illegible 28 -1- 93 


78. The application under section 86 (1) 
rejected . 


of R . P . Act is 


79 . In view of the foregoing discussions , the application 
under Order 7 Rule 77, C . P . C . road with Order 6 Rulo 16 , 
CP. C . and section 86 (1 ) of the Act is allowed and para 
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